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DISCUSSION: The nonimmigrant visa petition was denied by the
Director, Texas Service Center. The matter 1s now before the
Associate Commisgioner for Examinations on appeal. The appeal will
be dismissed.

The petitioner is engaged in the sale of pumps, casings, tubing
and spare parts. It seeks to continue to employ the beneficiary
in the United States as 1its president. The director determined
that the petitioner had not established that the beneficiary would
be employed in the United States in a managerial or executive
capacity.

On appeal, counsel states that the beneficliary ie no longer the
only employee of the company as the firm hired a sales manager on
July 1, 2001. Counsel outlines the credentials and forwards
payrell records for the new sales manager. Counsel indicates that
the new sales manager will receive his instructions directly from
the beneficiary. Counsel indicates that most of the paperwork
related to the sale of equipment is done by a staff of four person
at the parent company abroad who work for the export sales
department. Counsel explains that these four individuals receive
ingtructions from the beneficlary, as tc how the work is to be
performed in accordance with the needs of the U.S. subsidiary.

Te establish L-1 eligibility under section 101(a) {15) (L) of the
Immigration and Nationality Act {the Act), 8 U.s.cC.
1101 {a) {15} (1), the petitioner must demonstrate  that  the
beneficliary, within three vyears preceding the beneficiary's
application for admission into the United States, has been
employed abread in a qualifying managerial or executive capacity,
or 1in a capacity involving specialized knowledge, for orne
continuous vear by a qualifying organization and sesks to enter
the United States temporarily in order to continue to render his
or her services to the game employer or a subsidiary or affiliate
thereof in a capacity that is managerial, executive, or involves
gpecialized knowledge.

8 C.F.R. 214.2(1) (3} states that an individual petition filed on
Form I-12% shall be accompanied by:

(i) Evidence that the petitioner and the organization
which employed or will emp;oy the alien are qualifying
organizations ag defined in paragraph (1) (1) (1i) (@) of
this section.

(1) Evidence that the alien will be employed in an
executive, managerial, or gpeclalized knowledge
capacity, including a detailed description of the
services to be performed.

The 1issue 1in cthig proceeding 1s whether the petiticner has
established that the beneficiary has been and will be emploved in
a primarily managerial or executive capacity.



The petitioner was incorporated on January 13, 2000 in the State
of Florida. The beneficiary entered the United States on March 11,
2001 on the basis of an approved L-1A nonimmigrant visa petition
valid from June 1, 2000 to June 1, 2001. The petitioner now seaks
to extend the petition's validity and the beneficiary's stay for
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an additional two vears.

Section 101 (a) {44} {(A) of the Act, 8 U.s.C. 1101 {=a) (44) (A
provides:
The term 'managerial capaclty? means an assignment
within an organization in which the employee primarily-
i. manages the organization, or a department,
subdivision, function, or componant of the
organization;
ii. supervises and controls the work of other
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gupervigory, profesgional, or managerial employees,
or manages an  essential function within  the
crganization, or a department or subdivigion of the
organization;

ili, if another employee or other employees are
directly supervised, has the authority to hire and
fire or recommend those ag well as other personnel
actions {(such as promotion and leave
authorization), or if no cother employee is directly
gupervised, functions at a sgenior level within the
organizational hierarchy or with respect te the
function managed; and

iv. exercises dilscretlon over the day-to-day
operaticns of the activity or function for which
the employes has authority. A first-line

gupervisor 1s not considered to be acting in a
managerial capaclity merely by virtue of the
Supervisor's gupervigory duties unless the
employees supervised are professional.

101{a) (44) (B} of the Act, 8 U.8.C. 1101{a) (44) (B},

5

The texm ‘"executive capacity" means an asslgnment

Wi

thin an organization in which the employee primarily-

i. directs the management of the organization or a
major compenent or functlion of the organization;

ii, egtablishes the gecals and policies of the
organization, component, or function;

iidi. exercises wide latitude 1in discretionary
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decision-making; and

1ii. receives only general supervision or
direction Ifrom higher level executives, the board
of directors, or stockhelders of the organization.

The petitioner desgcribed the beneficiary's proposed job duties as
follows:

Mr. Rico’s duties as president of the U.3. company
include: general financial management of the company,
negotiating with vendors and ordering supplies from
them, reporting and managing the accounts pavable,
budgeting and managing the company's cash flow, hiring
staff, directing the company's marketing activities in
order to ilmprove and promote the business, coordinating
with the company's attorney and accountant Lo maintain
the reguired corporate records for federal and state
tax purposes, administering the periodical payzroll,
maintaining records to report Lo government agencies,
working with the company's professional advisors and
banks to review future opportunities for expansion of
the businegs inte other marketg, and esgtablishing a
nationwide client base.

On appeal, counsel forwards documents to show that one additional
employee has been hired at the firm and indicates that the
paperwork related te the sale of ecuipment hag been accomplished
by a sraff of four perscn at the parent company abroad. The record
reflectyg that the corporation reported grogs income of $722,7%4
for tax year 2000 and paid only 815,000 in total compensation
during the entire wyear. The firm had no employees in the United
States other than the beneficiary and suffered a net loss for the
pericd.

In thisg case, the description of the beneficiary's Jjob duties is
insufficient to warrant a finding that the beneficiary will be
employed in a managerial or executive capacity. It appears, at
mogt, the beneficiary will be performing operational rather than
managerial duties. The petitioner has provided insufficient
evidence to establigh that the beneficisry has been or will be
managing or directing the management of a function, department,
subdivision or component of the company.

Based upon the record, even if the one new employee ig working on
a full-time basis and some paperwork is being completed abroad,
the petlitioner has not provided evidence that the beneficiary will
be managing a subordinate staff of professional, managerial or
supervisory personnel who relieve him from performing non-
qualifying duties. The beneficiary is the individual performing
the necessary tasks for the oncvoing operation of the company,
rather than primarily directing or managing those functions
through others. For this reason, the petition may not be approved.
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In visa petition proceedings, the burden of proving eligibility
for the benefit gought remains entirely with the petiticner.
Section 291 of the Act, 8 U.S8.C. 1361. Here, that burden has not

been met.

OEDER: The appeal 1s dismissed.



